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Abstract: Some African countries have decided to create the Organization for the Harmonization of Business Law in 
Africa (O.H.A.D.A.) to build a common legal space to meet their economic and social needs. This organization results 
from their desire to standardize their legislation to find solutions to the persistent economic sluggishness generating 
endemic mass unemployment. Its primary purpose is to restore confidence to investors who, for a long time, have 
turned their backs on Africa because of the obsolescence, scattering, and extreme heterogeneity of its legislation of an 
economic nature.

With this in mind, the Community body has introduced several uniform laws conducive to economic activity 
between Member States. That raises the question of security within this regional space. Appearing as a strategic weapon, 
the regional legislator has put legal means of protection on the civil level, which unfortunately proves to be insufficient. 
Because of this, recoursing to criminal law is necessary.

However, we note that the member states of the O.H.A.D.A. consider the penal field their preserve. The corollary 
of this national character results in a need to move towards unifying the penal field within the framework of an 
organization of integration, which is  O.H.A.D.A. That constitutes a problematic challenge regarding determining a 
penal policy in the regional space.
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1 Introduction

The interconnection between law and economics 

is not new. Regarding this close bond, Adam SMITH 

considered the economic field "part of the legislator's 

knowledge."[1] That can undoubtedly justify the legal 

framework of the economic field in order to achieve 

specific objectives.[2] Moreover, this intervention of the 

law should not be limited to the only choice of economic 

actors to determine permitted or prohibited behavior. It 

must also consider the mobility and variability of criminal 

law intervention.

National  cr iminal  law is  an integral  part  of 

sovereignty. However, it has been disturbed by factors 

of internationalization. These factors have taken various 

forms in time and space: wars, the principles of human 

rights, piracy, the black slave trade, and colonization... [3]

Nowadays, the criminality increase is linked 

to industrial  development.  Whoever talks about 

industrialization talks about economy, finance, and trade. 

Hence the mobility of crime.[4]

Mobility is the ability to accomplish or undergo 

specific social order changes. In the framework of 

this study, mobility refers to the character of adapting 

situations that allow to organize and make operational 

a certain number of offenses. The situations can be the 

organization of the crime according to the opportunities 

that arise (strategic situations) or situations that favor the 

emergence of a new crime category. [5]

This mobility of worldwide criminality has given 

birth to a certain number of crimes, among which: are 

money laundering, financing of terrorism, and tax fraud.

Money laundering consists of concealing the origin 

of a sum of money obtained through illicit activities and 

redirecting it to legitimate activities. Money laundering 

comes from black money, referring to illegally obtained 

funds.[6]

Terrorist financing is intended "to provide or raise 

money to commit terrorist acts. Terrorist financing is being 

fought to eliminate or minimize funding opportunities. 

Terror is t  f inancing has  generated coordinated 

international and multilateral action following the 

recommendations of the Financial Action Task Force." [7]

Tax evasion is the unlawful deduction from the tax 
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legislation of a State of all or part of the taxable matter of 

a taxpayer. 

Depending on the context, these offenses may 

have national, sub-regional, regional, and international 

connotations. It means that rules are or can be enacted to 

make their struggles effective.

The factors mentioned above hardly spare business 

life. That is the whole problem of criminalizing business 

crime.

Far from the debate on decriminalizing business 

life, O.H.A.D.A. criminal law has contented itself with 

penalizing acts relating to the life of the most vital 

societies. Therefore, the need to make more extensive use 

of criminal business law must be considered at the level 

of legislation and its application in the criminal courts.

It would be necessary to accomplish that, to determine 

the area of application of the incriminations and the 

conditions of application of the penal sanctions.

2 The problematic determination of the field 
of application of the incriminations

The first difficulty in determining the scope of 

O.H.A.D.A.'s criminal policy is related to its variability 

in the O.H.A.D.A. space. That is due to the overlapping 

jurisdiction (imprecise in scope but obligatory) between 

the member states and O.H.A.D.A. in treating business 

crime and crime and the ad hoc nature of O.H.A.D.A.'s 

intervention.

On the normative level, the source of such variability 

in criminal policy is undoubtedly the content of the 

provisions of Article five, paragraph two of the Treaty. 

Article five of the said Treaty states that "the acts taken for 

the adoption of the common rules provided for in Article 

one of this Treaty shall be referred to as "uniform acts." 

Uniform acts may include criminal provisions. States 

Parties undertake to determine the criminal sanctions 

incurred." By these provisions, the Treaty establishes two 

spheres of competence, a competition of competence in 

matters of incrimination (the O.H.A.D.A. legislator and 

the national authorities) and a single sphere in matters of 

sanctions, namely the national authorities. 

A second "material" or "disciplinary" dispersion of 

this substantive criminal law must be added, which leads 

to a harmonized division of criminal law. The result is 

either a dichotomy of criminal policy.

Thus O.H.A.D.A. has determined certain areas in 

which it has the fullness of these competencies while 

reserving the right not to interfere in purely national 

economic fields.

2.1 The hard determination of proper fields of 
materials to be harmonized

Anxious to build a common legal space to meet their 

economic and social needs, some African states have 

decided to create O.H.A.D.A. This organization results 

from their desire to standardize and even harmonize 

their legislation to find solutions to the persistent 

economic sluggishness, which generates endemic 

mass unemployment. Its primary vocation is to restore 

confidence to investors who, for a long time, have turned 

their backs on Africa because of the obsolescence, the 

scattering, and the extreme heterogeneity of its legislation 

to regulate the business world. 

The objectives of O.H.A.D.A. were, among other 

things, to create a climate conducive to the development 

of African economies through guarantees and judicial 

security.

One of the objectives of O.H.A.D.A. was to create an 

environment conducive to developing African economies 

through guarantees and judicial security.

After more than twenty years of the life of this 

organization, there is an effective establishment of legal 

means of protection at the civil level. To highlight these 

guarantees, one must base one on the community texts 

supplemented by the national texts of the States Parties. 

Legal certainty thus appears to be a strategic weapon for 

the legislator. It allows it to attract and favor investors 

in the said zone. It is thus noted that the O.H.A.D.A. 

Uniform Acts have in their corpus a whole legal arsenal of 

protections for the actors involved in the economic life of 

the O.H.A.D.A. space.

On another side, we notice that Member States' 

national legislation does not leave the investors without 

the same protections. However, it is essential to note that 

all these guarantees are sometimes insufficient at the civil 
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level to ensure the rights and duties of economic actors.

The explanation lies in the complex determination 

of the matters that fall within the scope of O.H.A.D.A. 

law, including the criminal field. It again shows that 

O.H.A.D.A. has to conduct a long mediation with the 

member states. It shows that some matters escape the 

organization by falling under the jurisdiction of the States.

2.1.1 The complex appreciation of Subjects 

retained by O.H.A.D.A.

After negotiations between O.H.A.D.A. and its 

member countries, several areas have been conceded to 

the regional entity. 

However, it appears that these subjects have brought 

difficulties that deserve to be mentioned before presenting 

the consistency of the subjects retained by O.H.A.D.A.

2.1.1.1 Problems related to subjects determination

In addition to regulating specific disciplines in various 

countries, O.H.A.D.A. faces other essential problems. In 

order to highlight them, it would be necessary first to go 

back in time, i.e., to the beginning of the appearance of 

the community organization, and then to examine in detail 

the current State of the existing problems.

Concerning the difficulties that existed at the 

beginning of O.H.A.D.A.'s emergence, they are related 

to the functioning of the institutions and organs of the 

organization and the implementation of uniform acts.

At the operational level of O.H.A.D.A.'s institutions 

and bodies, a leaders' meeting was held in N'Djamena 

from 16 to April 18, 1996. During this meeting, the 

participants decided to establish the O.H.A.D.A. instances 

rapidly. Distribution of seats and internal functions has 

been made among the forum member states without a 

fluid legal basis.[8] In other words, the informal framework 

was favored over legality. This decision was based on 

the need to allow O.H.A.D.A. to start up quickly, on the 

fringe of the Treaty.

Thus, this harms the source, increases the financial 

burden of O.H.A.D.A., and frustrates the countries 

excluded from the system.[9]

Indeed, several decisions were taken informally. 

However, the Conference of Heads of State and 

Government is the most interesting.

Beyond its creation, the Conference of Heads of State 

and Government undeniably has three flaws.[10]

- First, there is potential to transform O.H.A.D.A., 

initially conceived as a technical organization for legal 

integration, into a political organization. That is not 

the case with A.I.P.O.. or I.A.C.I.M., which have the 

same legal integration purpose but do not have such an 

organization.

- Secondly, institutionalizing Heads of State and 

Government meetings creates a cumbersome and costly 

process, which informal consultations can advantageously 

replace.

- Finally, setting up this meeting will inevitably 

raise the question of its cycle and the mandate of the 

presidency, which are not regulated by the revised draft 

but must be reconciled with the issues identified for the 

Council of Ministers.

As for the problems related to implementing Uniform 

Acts, they concern both the development and the 

application of Uniform Acts.

In drafting uniform acts, the difficulties are linked to 

the choice of areas to be standardized and the limits of 

standardization imposed on O.H.A.D.A.

Regarding fields choice that must be standardized, 

difficulties appear at the delimitation of the field of 

standardization and the limits of standardization imposed 

on O.H.A.D.A.

As for the delimitation of standardization's field, the 

Community organization has enshrined in Article two of 

its founding Treaty the field of intervention.

This provision merely lists the subjects. That is 

understandable for some authors and the Conference of 

Heads of State and Government. However, in proceeding 

this way, the ambiguity lies in the absence of criteria 

inherent in business law. There is also the problem of 

harmonizing the business law's delimitation. Therefore, 

delimiting standardization's fields may be understandable 

but not exhaustive.

Thus, the Council of Ministers must systematically 

study all its components. These are economic actors, 

behaviors, goods, and procedures. In addition, it must 

always consider the specificity of business law and the 
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relevance and usefulness of the general legal theory in 

standardizing regulations; intended to facilitate trade.

There are two types of limitations: those related to the 

unique nature of business law and those inherent to the 

competition of other legal integration organizations.

Limitations related to the unique nature of 
business law

Business law is not specific or autonomous in all 

fields of law. In many areas, it adheres to general law rules 

and the general theory of law, especially in legal acts and 

facts like human rights.

 The significant involvement of common law in some 

issues should prohibit O.H.A.D.A. from intervening 

to standardize it. The reasons can be underlined by the 

example of a supposed (fictitious) uniform act on the 

general theory of contracts. This Act equally applies 

to all commercial companies, even if O.H.A.D.A. has 

intervened, with good results, on questions of general 

scopes, such as securities, procedures, and simplified 

recovery methods.

This omnipotence of the C.C.J.A. in the general law 

field will lead to its clogging and deprivation, leading to 

the impoverishment of national courts of appeal.

For instance, when we choose to dissociate the two 

cassation procedures (C.C.J.A. and National Court of 

Cassation) depending on whether it is a commercial 

or civil contract, it is regrettable for legal and judicial 

security to risk resolving the conflict on the same legal 

point.

Limitations inherent in competition with other 
legal integration organizations

This competition can be total or partial. That is 

complete when O.H.A.D.A. is confronted with an 

organization whose competence is determined explicitly 

and exclusively by its organizational Treaty. It is the case 

of the Inter-African Conference on Insurance Markets, 

The Organization of African intellectual Property, the 

Economic and Monetary Community of Central Africa and 

West African Economic and Monetary Union W.A.E.M.U., 

and C.E.M.A.C. (Banking, Currency, Competition, and 

Dominance by agreement). In all areas where these bodies 

are competent, O.H.A.D.A. must refrain from intervening 

unless a competing body waives it after consultation.  

Nevertheless, it is not total when there is a well-

defined competence in a particular domain with the 

competence field of the organization or when the 

domain is broad, vague, and unexplored. In these cases, 

O.H.A.D.A. can take a risk, but as a precaution, by 

consulting potentially competing organizations. This 

consultation should be linked to the precise distribution of 

the areas of coordination envisaged between them.

Regarding the application of the uniform acts, we will 

dwell on the follow-up of the insertion in the states' legal 

order, the application's control, and the interpretation.

Article ten of O.H.A.D.A's Treaty, which provides for 

the automatic insertion of uniform law into the internal 

legal order of the States Parties, is sufficient to ensure this 

insertion and to make it applicable there.

First, it is a question of identifying all the provisions 

of domestic law which are repealed by the uniform Act.

Secondly, each State must take this step to make 

O.H.A.D.A criminal business law is adequate.

Finally, when a provision refers to a text of domestic 

law, the said provision must be identified or included in 

the uniform Act in the appropriate place.

Moreover, the Permanent Secretariat is responsible for 

ensuring the compliance of the legal arsenal of O.H.A.D.A. 

in the member countries of the community entity. It is also 

responsible for making the work carried out available to 

legal practitioners. (Magistrates, lawyers, law professors).

The Permanent Secretariat also verifies whether the 

States adopt criminal laws relating to the penalties for 

offenses covered by the Uniform Acts. 

One of the essential tools for evaluating the 

application of the Uniform Acts is the C.C.J.A. This court 

can provide an annual report on the number of decisions 

rendered and the countries from which the appeals most 

often come. It points out the provisions of the Uniform 

Acts that are difficult to interpret and may propose 

solutions in the form of informal or ex officio opinions. 

This judicial perception of applying the Uniform Acts will 

enable the Permanent Secretariat to organize the revision 

of the Uniform Acts. After ten years of applying the 

Uniform Acts, undertaking a possible reform is also very 



65

appropriate.

The inventory of current problemsW
The inventory of current problems results to a certain 

extent from existing ones. They are linked to social 

responsibility and companies' economic and financial 

transparency.

The concept of corporate social responsibility 

developed a few years ago. The idea emerged because 

of the requirement for companies to adopt a socially 

responsible approach to their environment in the 

broadest sense: employees, partners, consumers, citizens, 

communities, and even the protection of the environment. 

This responsibility aims to avoid pollution of the land, 

water (rivers, lakes), and the air we breathe.

In other words, it rekindles business confidence 

and prevents the systematic pursuit of growth from 

undermining sustainable development. This problem 

exists almost everywhere in Africa and some parts of the 

world. That is to say that this problem concerns everyone. 

Moreover, the companies searching for profit and evolve 

in specific sectors: the mining sectors, violent with 

hydrocarbons, are perfect illustrations of this, especially 

in developing countries. Some companies do not hesitate 

to violate the legal rules established in this area.

Thus, it is for this reason that companies should 

voluntarily agree to limits beyond existing legislation.

Nevertheless, for the moment, and despite the legal 

rules, does not care abo about that. 

The second problem relates to the economic and 

financial transparency[11]of companies. Indeed, to meet 

its financing needs, the company calls on savers. This 

security means that companies that openly call for 

savings have absolute transparency. However, the need 

for transparency is no longer limited to these types of 

companies. It increasingly applies to all company law 

in legislation and case law. There are many examples of 

this development linked to the old principles of business 

secrecy: management reviews, publication of agreements, 

favorable conditions for the transfer or acquisition of 

shares traded on regulated markets, and money laundering, 

not to mention the extension of the obligation to draw 

up consolidated accounts or the directors' right to know. 

Indeed, administrators receive valuable information from 

them in the exercise of their mission. They have access to 

the documents necessary for their deliberations.[12]

2.1.1.2 Ways or paths to finding statements of 

common subjects retained by O.H.A.D.A.

O.H.A.D.A. first drew up several texts called: 

"Uniform Acts" to materialize its philosophy into practice. 

A constitutive treaty precedes these Uniform Acts. It 

constitutes the basis of Community regulations.[13]

A Uniform Act can be defined as a set of legal 

provisions that regulate a specific field, identified as 

forming part of O.H.A.D.A. economic law, which applies 

to all African countries' signatories to the O.H.A.D.A. 

treaty. In other words, the Uniform Act is a harmonized 

law. As provided for by the Treaty's first paragraph of 

Article five[14], uniform acts are subject to an adoption 

procedure and have a well-framed application regime.

Regarding the conditions of adoption, the Permanent 

Secretariat first prepares the uniform acts. Upon 

completion of the draft, the Permanent Secretariat shall 

communicate it to the Member State governments for their 

comments within ninety days of such communication. 

Af t e r  r ece iv ing  and  summar iz ing  the  va r ious 

observations[15], the Permanent Secretariat finalizes the 

draft. It sends it for opinion to the Common Court of 

Justice and Arbitration, which must rule within sixty days 

of the consultation receipt request. Then, the project is 

registered for adoption on the agenda of The Council of 

Ministers' next session.[16]

Through this explanation, we note that three bodies 

intervene in the adoption phase of the Uniform Acts: the 

Permanent Secretariat, the National Commissions (States), 

and the C.C.J.A. before O.H.A.D.A.'s Ministers Council 

of Ministers adopts them.

Concerning the application of Uniform Acts, it 

is governed by Articles nine and ten of the Treaty 

establishing O.H.A.D.A.

Article nine of the Treaty establishes the entry into 

force of uniform acts in these terms:

"The Uniform Acts are published in the Official 

Journal of O.H.A.D.A. by the Permanent Secretariat 

within sixty days of their adoption. They are applicable 
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ninety days after this publication, except for special 

arrangements for entry into force provided by the Uniform 

Acts. They are also published in the States Parties, in the 

Official Journal, or by any other appropriate means. This 

formality shall not affect the entry into force of Uniform 

acts."

In reading this article, it can be seen that entry into 

force is conditional on the publication of uniform acts. 

This publication takes place first in the official journal at 

the Community level and then in the official journal of 

each member state of the community entity. The reading 

also notes the existence of a delay between the publication 

and the application of the uniform acts.

Article ten outlines the uniform acts' direct application 

and obligatory nature.[17] It confirms that the provisions 

resulting from the uniform acts are of direct application 

since they are incorporated into the internal legal order 

without any national provisions intended to supplement 

it. They automatically acquire the status of positive law 

in the legal order of States[18] and apply it in domestic law 

without modifying them.

From this application of uniform acts, the problem 

linked to the legal value of the latter could be raised. In 

other words, does the direct and compulsory application 

of uniform acts show the primacy of Community rules 

over the internal law of the Member States? What about 

the applicability of O.H.A.D.A. law in the presence of 

another community or international standard?

On the first question, the C.C.J.A. judges, following a 

request for an opinion from the Republic of Côte d'Ivoire, 

recognized that the uniform acts have a higher legal value 

than domestic law provisions and that those provisions are 

repealed in these terms:

"… 1. on the first question, in two parts

a)  Ar t ic le  ten  o f  the  Afr ican Business  Law 

Harmonization Treaty contains a rule of supranationality 

because it provides for the direct and compulsory 

application in the State's Parties of uniform acts and 

establishes their supremacy over previous or subsequent 

domestic law provisions.

b) Following the supranational principle enshrined in 

Article ten of the Treaty on African Uniform Commercial 

Law, which provides for the direct  and binding 

application of the Uniform Act in the Contracting States, 

notwithstanding any contrary domestic law, including 

a provision on repealing by a Uniform Act the rules of 

national law." [19] 

Therefore, internal provisions cannot prevent the 

application of uniform acts.[20]

However, it turns out that the constitutions of 

member states only provide for international treaties and 

commitments. Neither do they recognize treaties as having 

a supra-constitutional[21] value. That can undoubtedly lead 

to confusion in interpreting the provisions of Article 10 at 

the level of national courts.

Regarding the second question, the same court 

maintains that the provisions of Article ten of the Treaty 

are not applicable when it comes to two international 

standards in these terms:

“(...) However, given that this provision does not 

apply to two international standards, as in the present 

case, the I.A.C.I.M. Code has been instituted by a Treaty 

that entered into force on January 15, 1995; therefore, it 

would be necessary to reject this second branch." [22]

There are ten uniform acts. The Council of Ministers 

adopted the first three on April 17, 1997, and entered into 

force in O.H.A.D.A. member states on January 1, 1998. 

They are the Uniform Act relating to general commercial 

law, the Uniform Act relating to Commercial Companies 

Law and Economic Interest Groupings, and the Uniform 

Act relating to the organization of sureties.

-    Uniform Act Relating to General Commercial 

Law (U.A.G.C.L.)

The Uniform Act Relating to General Commercial 

Law is one of the first Uniform Acts adopted in 1997. 

Before the reform of the U.A.G.C.L. by the O.H.A.D.A. 

legislator, the objective sought was essentially focused 

on the law applicable to acts of commerce, traders, 

businesses, commercial lease, commercial intermediaries, 

and commercial sales. The O.H.A.D.A. legislator 

innovated this Act on December 15, 2010. On May 15, 

2011, it entered into force. This reform introduced the 

creation of a trade and securities register. This register 

centralizes all company and security information at 
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national and regional levels. The revised Act also creates a 

new commercial lease accessible to non-traders, regulates 

business leasing, and introduces status for commercial 

intermediaries.

-     Uniform Act  Relat ing to  Commercial 

Companies and Economic Interest Grouping Law 

(U.A.C.C.E.I.G.).

Adopted in Cotonou on April 17, 1997, this Uniform 

Act entered into force on January 1, 1998, following 

Article 920-2. It was revised by January 30, 2014, and 

entered into force on May 5, 2014. It, which provides for 

the operating rules of commercial companies and E.I.G.s, 

constitutes the law of commercial companies of all States 

Parties. Regardless of their nationality, people who wish 

to work in an enterprise of one of the Contracting States 

must choose one of the forms of enterprise provided for 

by the Uniform Act.

The first part includes the general provisions common 

to all commercial companies: rules of incorporation and 

operation, the liability of directors, the legal relationship 

between companies, transformations, mergers, demergers, 

partial contributions of assets, dissolution, liquidation, 

nullity, formalities, and publicity.

The second part successively regulates the many 

forms of commercial companies: General partnership 

(G.P.), Limited partnership (L.P.), Limited Liability 

Company (L.L.C.), Public Limited Company (P.L.C.), 

Simplified Joint Stock Company (S.J.S.C.), Joint Venture 

Company, Joint Venture Company, and E.I.G.s. The 

branch belonging to a foreign natural or legal person has a 

lifespan of two years, at the expiration of which it must be 

transferred to a national company, except by ministerial 

dispensation.

The third part enacts incriminations relating to 

the constitution, life, dissolution, and liquidation of 

commercial companies; it is specified that the national law 

of each State Party must specify the sanctions relating to 

the offenses thus provided.

-    The Uniform Act on the organization of sureties 

(U.A.O.S.)The Uniform Act on the organization of 

sureties (U.A.O.S.)

The Uniform Act of April 17, 1997, revised on 

December 15, 2010, and the organization of sureties 

(U.A.O.S.) organizes sureties, understood as allocation, 

for the benefit of a creditor, property, or patrimony in 

order to guarantee the execution of an obligation or a set 

of obligations. He thus distinguishes:

 Personal sureties, which include surety, guarantee, 

and independent counter-guarantee;

 Movable securities comprising the right of 

retention, property retained or assigned as security, 

pledge, pledges, and privileges;

 Mortgages and real estate guarantees are also 

surety pledges.

The 2010 revision, which repeals and replaces the 

initial Uniform Act of 1997, entered into force on May 

15, 2011. The Act substantially modernizes the legal 

framework for credit guarantees: the range of usable 

guarantees is broadened, the credit information system is 

modernized, and the text establishes the guarantee officer, 

a professional in charge of managing the securities of 

others, from their constitution to their realization. The 

new text also simplifies the formalities of the constitution 

of guarantees while strengthening their effectiveness 

by establishing alternative methods of realization of 

guarantees.

The Council of Ministers then adopted the following 

Uniform Acts:

-    The Uniform Act Relating To Simplified 

Recovery And Enforcement Procedures (U.A.S.R.E.P.)

Entered into force on July 10, 1998, the O.H.A.D.A. 

legislator designed the Uniform Act Relating To 

Simplified Recovery And Enforcement Procedures. It 

organizes two main legal procedures: the simplified debt 

collection procedures and the enforcement procedures.

-     The Uniform Act relates  to col lect ive 

procedures for discharging liabilities (U.A.C.P.D.L.)

Entered into force on January 1, 1999, this Uniform 

Act organizes from preventive settlement to the liquidation 

of property, including receivership and liquidation. 

Patrimonial, professional, and criminal sanctions against 

managers when the company can no longer pay its debts. 

A.U.P.C.A.P. was revised on September 10, 2015, and 

entered into force on December 24, 2015, thus repealing 
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that of April 10, 1998.

-    The Uniform Act Relating to Arbitration Law 

(U.A.A.L.)

Approved on March 11, 1999, and entered into 

force on June 11, 1999, this Uniform Act was revised on 

November 23, 2017, and came into force on February 23, 

2018. The A.U.A. is the arbitration law of all O.H.A.D.A. 

member states. As such, it is intended to apply to any 

ad hoc or institutional arbitration having as its seat an 

O.H.A.D.A. State.

-    The Uniform Act Relating To Accounting Law 

And Financial Information (U.A.R.A.L.F.I.)

Adopted; On March 23, 2000, this Act entered into 

force in two stages[23], for the companies' accounts and the 

consolidated accounts and the combined accounts; under 

the Uniform Act on the organization and harmonization of 

company accounts. This Act was repealed and replaced by 

January 26, 2017, which entered into force on January 1, 

2018, for personal accounts and, according to standards, 

on January 1, 2019, for consolidated accounts, combined 

accounts, and financial statements.

-    Uniform Act Relating To Contracts For The 

Transport Of Goods By Road (U.A.C.T.G.R.)

On March 22, 2003, this Uniform Act was adopted. 

After nine months, it entered into force on January 

1, 2004. The goods and people's free movement is 

consubstantial with the policy of economic integration 

initiated at the level of the two prominent sub-regions, 

the west and the center of the African continent, where 

most of the O.H.A.D.A. member states are located. It 

applies to any contract for goods' transport by road, and it 

is sufficient that the pick-up and delivery places are in the 

territory of a member state of O.H.A.D.A. The O.H.A.D.A. 

legislator has not reformed this Act since its adoption 

today.

-    The Uniform Act Relating To Cooperative 

societies Law (U.A.C.L.)

This Uniform Act was approved on December 15, 

2010, and came into force on May 15, 2011.

The cooperative society constitutes a company 

capable of carrying out its activities in all branches of 

human activity and requires, to do so, that legal provisions 

be devoted to it in terms of organization, financial, 

material, and human resources for the realization of its 

objectives. This Act contains 397 articles.

-    The Uniform Act Relating To Mediation 

(U.A.M.)

Adopted on November 23, 2017, at the same time 

as the new Uniform Act relating to arbitration, and 

entered into force on February 23, 2018. AUM applies 

to mediation. However, it does not apply when the judge 

or an arbitrator tries to facilitate an amicable settlement 

directly with the parties during a judicial or arbitration 

proceeding.

In addition to the constitutive Treaty and the uniform 

acts, the Council of Ministers has issued regulations. The 

Uniform Acts determine the general principles and their 

modalities of application.

2.1.2 The subjects remaining in the domain of the 

States.

The objective of O.H.A.D.A. member states, in 

general, is to achieve legislation that guarantees the legal 

security of economic actors. These guarantees must be 

compatible with the O.H.A.D.A. Uniform Acts and more 

functional than the existing legislation. It promotes the 

establishment of commercial enterprises in the countries 

while ensuring better protection of foreign investors. The 

internal civil guarantees are also part of this logic through 

a reform program and broader support for the business 

sector. One aspect is adapting business law in these 

countries to O.H.A.D.A.'s uniform acts.

This adaptation takes shape through the insertion of 

uniform acts in the legal arsenal of states, the revision of 

texts relating to procedures, and the adoption of new texts 

in this area.

In addition, there are also many areas not exploited 

by O.H.A.D.A. law. However, these areas have an 

essential link with business life. Given its importance, 

each State has decided to legislate in these areas or to 

refer to the provisions of other community organizations: 

this concerns investment, taxation, social relations within 

companies, but also the banking sector.

For more consistency, it is necessary to present and 

characterize these different areas; and show the reasons 
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for their consideration by O.H.A.D.A.

The word "investment" designates the result of using 

property, funds, or values in an economical operation 

intended to produce profitable results for the initiators and 

their clients. The object of investment companies is the 

collective management of generally real estate assets and 

a financial portfolio.[24]

From this definition, it is noted that the scope of 

investments relates to financing fixed assets and initial 

working capital within the framework of a development 

project.[25]

That turns out to be confirmed by the investment 

codes of O.H.A.D.A. member countries. In Benin, the 

first two articles of the 2020 investment code are precise 

in the framework of the areas of intervention of financing. 

The same is true in Senegal through article two of its 

investment code. In Cameroon, the law of 2017 devotes a 

chapter (articles six and seven). Countries like Mali, Togo, 

Guinea Conakry, Niger, Burkina Faso, Comoros, Côte 

d'Ivoire, Gabon … are in the same dynamic.

Concerning taxation, it refers to the set of rules[26] 

intended to regulate the practices used by a state to 

collect taxes and other compulsory levies. Taxation plays 

a decisive role in a country's economy. It participates 

in financing the latter's needs and is at the origin of the 

expenditure. All countries, without exception, have a 

legal text that governs this matter. O.H.A.D.A. member 

countries are no exception.

In addition to participation in financing, taxation 

plays a crucial role in the State's public budget. They are 

composed of taxes and levies that investors and economic 

actors pay yearly to the State.

The legal employment relationship is the relationship 

that exists between employers and employees. It exists 

when someone performs an activity or provides services 

under certain conditions and fees.

The employment relationship creates reciprocal rights 

and obligations between employees and employers. That 

manifests through the employment contract provided by 

labor law and social security law like Benin, which dates 

from 1998[27]. Burkina Faso[28], Cameroon[29], Comoros[30], 

Congo[31], D.R. Congo[32], Côte d'Ivoire[33], Gabon[34], 

Guinea Conakry[35], Guinea Bissau, Equatorial Guinea[36], 

Mali[37], Niger[38], Central African Republic[39], Senegal[40], 

Chad[41], Togo[42] also have them. The employment contract 

is the agreement under which a person undertakes to put 

his or her professional activity for payment under another 

person's direction and authority called the employer.

The employment relationship has been the primary 

means workers obtain employment rights and benefits in 

labor law and social security.

The banking sector designates the bond of trust and 

business deliberately created, organized, and maintained 

between a credit institution and its customer, individual, 

or business. 

The relationship resulting from banking activity feeds 

on multiple transactions due to the multiplicity of services 

banks offer. That is why a plethora of legal texts governs 

banking activity. We can cite the cases of the Community 

of West African States (E.C.O.W.A.S)[43], the Central 

Bank of West African States (C.B.W.A.S)[44] , the West 

African Economic and Monetary Union (W.A.E.M.U.)
[45] of the West African Monetary Union (W.A.M.U.)[46] 

in West Africa; the Economic and Monetary Community 

of Central Africa (E.M.C.C.A.) [47], the Central Economic 

Community of Central African States(C.E.C.C.A.S.) [48], 

the Central Bank of African States(C.B.A.S.) [49], and 

the  Economic Union of Central Africa (E.U.C.A.)[50]  in 

Central Africa.

After presenting these areas, it is appropriate to 

explain the problems that prevent O.H.A.D.A. from 

reflecting on their integration into the legal framework.

The difficulties are numerous and not negligent. It 

would be wise to follow the above logic to highlight them. 

It should be noted that the national law of the Member 

States of O.H.A.D.A. governs these areas. Moreover, 

it ensures that these rules govern these spaces. In other 

words, the rules vary from country to country. 

Regarding taxation, the typical example is the tax 

regime that companies must pay each year. This corporate 

tax varies by country. Therefore, in Senegal, Gabon, and 

Guinea-Bissau Niger, respectively, corporate income tax 

is 45.1%, 45.2%, 45.5%, (and 48.2%). In Mali, the rate is 

30%. In Chad, the rate exceeds 63%. 
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That is also the case with value-added taxes, which 

fluctuates between 18 and 20%.

It is difficult, facing this dilemma, to harmonize tax 

rates within the community organization. 

We can also add that taxation can also be a source of 

difficulty through tax fraud.

Tax fraud is the illegal evasion of the tax legislation 

of all or part of a taxpayer's taxable income. In other 

words, the tax evader does not pay the amount of tax he 

or she owes to the tax authorities by using illegal means. 

In practice, tax fraud can take the form of more or less 

complex procedures ranging from simple omission on the 

tax return to the use of shell companies or the organization 

of the taxpayer's insolvency. 

The difference between tax fraud and social fraud is 

that, first, the aim is to avoid paying taxes. The second is 

making false declarations to obtain certain social benefits. 

We know the enormous amount of undetected fraud in 

various social welfare organizations. Among other things, 

voluntary non-declaration, voluntary concealment of 

assets or taxable income, corporate bankruptcy, and, more 

generally, any means to hinder taxation are considered 

fraud.

The perpetrator of tax fraud is  the taxpayer 

himself, the debtor of the tax on which he has evaded 

or attempted to evade fraudulently. In the case of legal 

entities, proceedings will be initiated against the legal 

representative (legal director) and any influential director 

when the crime is established. In addition, accomplices 

who should have provided assistance and aid to the 

principal perpetrator of the crime, or were instigators of 

the crime committed by the latter, will also be prosecuted. 

Among the persons concerned, we specifically target 

accounting professionals, employed or not, who use 

their technical knowledge to conceal accounting or tax 

irregularities committed by their employers or clients.

Tax optimization is based on accurate calculations 

and actual activities by specialists. For example, investing 

in a particular sector to benefit from a tax credit is based 

on an actual project with concrete economic benefits. If 

the optimization is legal, it can be considered illegal when 

it uses illegal means, constitutes an abuse of laws, or is an 

injustice.

Tax evasion is between optimization and fraud. It 

concerns all acts undertaken by individuals or companies. 

They seek to reduce the taxable amount through 

maneuvers without natural economic substance justifying 

such behavior.[51]

In other words, tax evasion uses loopholes in the tax 

system, which are outdated and no longer correspond to 

the reality of the economy. 

The keystone of this maneuver is the tax havens,[52] 

which offer individuals and companies tax benefits 

without seeking the veracity of their activities with a 

nominal rate, the non-existence of transparency, and 

take measures to ensure the secrecy of the identity of 

customers.[53]

Regarding labor law, the difficulty lies in the 

obsolescence of specific texts governing labor relations 

between employers and their employers in certain 

O.H.A.D.A. member countries. Indeed, countries such as 

Benin, Chad, Cameroon, Mali, Equatorial Guinea, Congo, 

and Comoros. Most of these texts do not correspond to 

the social realities of the States. Refer to the Guaranteed 

Interprofessional Minimum Wage ( G.I.M.W.f.) for proof.

The Guaranteed Interprofessional Minimum Wage is a 

fixed amount in terms of hourly pay. A government sets it 

after agreement or at least consultation with representatives 

of all professions.[54] This amount varies due to differences 

in legislation between states. In Equatorial Guinea, for 

example, the minimum wage was 90,000 CFA francs in 

2002, now 128,000 CFA francs (€195). In Côte d'Ivoire, it 

is 60,000 FCFA (91€). In Benin, it is 40,000 FCFA (61€). 

It is in Mali and Niger that we find the most S.M.I.G. 

They are respectively 31.370 FCFA (48€) and 30.047 

FCFA (46€). These salaries are insufficient in many 

countries to meet the daily expenses, which allow them to 

live decently. Hence the need to reconcile, to standardize 

by opting for a single text consecrated by O.H.A.D.A. By 

the way, Hygin Didace Amboulou has published a book[55] 

to solve these difficulties, proposing an elaborate Uniform 

Act on labor law. Unfortunately, to date, the draft of this 

uniform Act has not seen the light of day.

At the level of the banking field, we note several 
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difficulties which slow down the regional organization's 

efficiency and legal security.

Firstly, several regional organizations and national 

legal texts intervene in this field. Over the last twenty 

years, this law has undergone critical legislative reforms 

in the E.M.C.C.A. and W.A.E.M.U. Regions. These rules, 

established and changing at any time, are often difficult to 

understand. However, these reforms aim to keep banking 

institutions at the forefront of the worldwide evolution 

of the banking system. These rules are immediately 

applicable and must be transposed in the States concerned. 

That leads us to wonder whether it would not be better 

to try to unify the legal rules in the E.M.C.C.A. and 

W.A.E.M.U. Zones.

O.H.A.D.A. States members do not share the same 

currency. Indeed, the eight W.A.E.M.U. Countries (Benin, 

Burkina Faso, Côte d'Ivoire, Guinea-Bissau, Mali, Niger, 

Senegal, and Togo.) have a common currency: the C.F.A. 

franc.

In Central Africa, six countries have a currency 

in common: the C.F.A. franc. The latter differs from 

W.A.E.M.U.: Cameroon, Gabon, Equatorial Guinea, the 

Central African Republic, the Republic of Congo, and 

Chad.

The Comoros uses the Comorian franc. Guinea 

Conakry's currency is the Guinean franc. Furthermore, 

finally, the Congolese franc is the one used by the 

Democratic Republic of Congo.

This currency diversity could be a source of problems 

regarding the calculation rates of exchanges in space. 

Which, in our humble opinion, deserves a reflection.

Lastly, there is a discrepancy in the conditions for 

granting bank credit (bank loan). The conditions can be 

flexible or rigid depending on the company or business 

that wishes to project in one or more countries. For 

example, loan conditions are more rigid in Congo and are 

relatively flexible in Senegal and Mali.

In addition, the rules governing the creation of 

banking institutions are shared between O.H.A.D.A. law, 

the national law of the countries, and the community law 

of other sub-regional organizations. Indeed, banks are, 

first and foremost, commercial companies. A commercial 

company is partly governed by O.H.A.D.A. law, which 

is the Uniform Act relating to the law of commercial 

companies.

At the national level, investment, labor, and tax laws 

must be respected by banking institutions.

Other sub-regional organizations are involved in 

the regulation of the banking sector. These are the legal 

regulations established by the West African Economic and 

Monetary Union (W.A.E.M.U.) and the Economic and 

Monetary Community Of Central Africa (E.M.C.C.A.). 

These provisions apply to all bank instructions.

That, therefore, increases the source of insecurity and 

legal effectiveness of O.H.A.D.A. law in member states, 

de facto limiting the search for a simple and accessible 

right within the regional Community. Effective and 

satisfactory mechanisms are necessary for stimulating 

domestic and foreign investment. For example, the lender, 

a banker to whom a loan is intended to help economic 

operators, will want a guarantee to guard against several 

risks. As an illustration, we have competition's risk with 

other creditors, the risk of forfeiture by the debtor of his 

property, and the risk of loss or threat of immobilization 

of the advance granted. The State has therefore considered 

putting in place easy and inexpensive means to encourage 

the creation and implementation of adequate security; so 

that they can promote the financing of companies across 

the States.

Nonetheless ,  i t  proves a  more or  less  large 

discrepancy between the internal law of the Member 

States and Community law, even on the civil legal level.

There may exist on the margins of O.H.A.D.A. 

law, internal provisions contrary to it or not identical 

constitutes a substantial legal uncertainty factor. These 

dysfunctions have harmful consequences for economic 

operators at several levels. That is the legal uncertainty 

regarding the application of a text, which can dissuade 

investments and well-informed operators who could use 

this uncertainty to bind their contractual relations with the 

law that interests them most.

2.2  Character izat ion of  concepts  and 
techniques of incrimination

Determining the incriminations of O.H.A.D.A. 
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criminal law is not an easy task. Even if the application 

areas are now known, the fact remains that the process 

by which the application will be practical and viable 

is a problem that must be resolved. For this reason, 

the following question should be asked: What legal 

integration technique was finally used to determine 

and effectively apply incriminations in the O.H.A.D.A. 

area?

Answering this question leads us to list and explain 

the techniques and procedures available to O.H.A.D.A. 

O.H.A.D.A. can choose from these techniques.

2.2.1 The concept and basis of unification of 

offenses

In normative integration, two legal processes are 

generally used: standardization and harmonization. In 

order to achieve a determination of conduct detrimental to 

business law, these two techniques are generally used. 

The technique of  harmonization [56] could be 

understood by a juxtaposition, a bringing together of 

several legal systems.[57] This search for symbiosis aims 

at reducing or even trying to make certain divergences 

between the various legal systems disappear. For 

Joseph ISSA-SAYEGH, "harmonization consists of 

"ensuring" that all parties work towards the same goal 

or melodious effect."[58] Thus, this technique seeks to 

determine broad outlines of legal systems while leaving 

room for maneuvering to the parties who have agreed to 

adhere to an integration policy. This margin is a source 

of involvement of the States by completing the legal 

framework of a sub-regional, regional, or international 

organization; by bringing their stones to it, which agrees 

with their particularism.

Harmonization could also be seen as the outcome of 

the organization's vision. The assessment of this result 

can only be validated based on some criteria established 

before or during the harmonization process.[59]   

Derived from the Latin words "unus" [60] and 

"forma,"[61] standardization is a process that eliminates 

the distinctive characteristics of the different elements 

or individuals of a whole. [62]  It tends to give them a 

single form. Its basic premise is that stakeholders accept 

the content of a normative framework for a well-defined 

domain; without having the possibility to deviate from 

it in form or substance. To illustrate, one group of states 

may agree to integrate into a homogeneous framework 

an organization that has already established a set of 

standards.

Uniformity can be seen as a process: it is a uniformity 

process. It can also be understood as an outcome: this 

is uniformity-outcome. As with unification, process 

uniformity begins with an integrated and expanded body 

of law. The fate that courts reserve for such a text must be 

assessed to determine whether it is appropriate to speak 

of consistent results. This predecessor has been used by 

organizations of countries leaning towards the Romano-

Germanic system.[63] 

Thus defined, these two concepts have differences that 

should be highlighted.

 Unlike harmonization, standardization ensures that 

the resulting norms' content is identical for all the member 

actors involved in legal integration. 

Conversely, harmonization advocates, on the one 

hand, legal rules that cover similarities that can be found 

in the legal framework of all actors; on the other hand, 

it allows the latter a certain amount of freedom, given 

the existence of national specificity. It would mean that 

the institution of harmonization draws from the existing 

substances in the States involved. The legal framework 

that results from it leaves it up to the actors to decide on 

the enactment and management of aspects. 

In contrast to standardization for the scheme of a 

single implementation, "erga Omnes," harmonization 

completes the standards that should remain in the domain 

of the member states. It means that uniformization opts for 

a monistic dynamic that traditionally assumes that a sub-

regional, regional, or international text rightly ratified by 

a State becomes a text of direct and immediate application 

within it. It will thus be unnecessary to draw up a legal 

text for transposition.

 However,  harmonizat ion favors  the dual is t 

doctrine, according to which a sub-regional, regional, or 

international rule can only have a result if it has first been 

incorporated into national legislation.[64]

The link between O.H.A.D.A. and the concepts 
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of harmonization and standardization is rooted in the 

organization's founding Treaty and the application of 

criminal law provisions. Indeed, the content of article 

five, paragraph two of the Treaty is, for the doctrine, the 

source of the imprecision of the formula used to integrate 

substantive criminal law. More precisely, the ambiguity 

of the method results from the obligatory concurrence 

of normative competencies in the determination of the 

offense referred to in O.H.A.D.A. law, a concurrence 

according to which the Council of Ministers intervenes 

to standardize the constituent elements of the offense. In 

contrast, it is up to the national authorities to complete (at 

their discretion?) the incrimination by a sanction.

We are only interested in the case of offenses at 

this level. The offenses at the O.H.A.D.A. level infringe 

on the principle of legality of incriminations. Indeed, 

the principle and the common sense and respect of the 

principle of legality of offenses would like that from 

the nature of the offense; it is possible to know de 

facto the situation of the offense according to the legal 

classification of offenses. However, it turns out that the 

fundamental norm of the regional organization is silent on 

this question.

In the same logic, another observation contrasts 

with the principle of the legality of offenses, that of the 

determination of the competent jurisdiction to hear cases 

relating to the violation of the rules of business law on 

a purely penal level: is it the regional jurisdiction given 

that the offenses are included in the uniform acts? Do the 

national jurisdictions have the legal and material capacity 

to judge cases relating to the penal law of business? Has 

O.H.A.D.A. specified the procedure to be followed in 

judging criminal cases? These are some of the problems 

that O.H.A.D.A. criminal law raises. The doctrine believes 

regional criminal law's choice between standardization 

and harmonization is complex.

Despite this doctrinal debate, which we will develop 

later, it is possible to determine the technique maintained 

by positive and legalistic law through an in-depth 

analysis of the legal provisions of the O.H.A.D.A. legal 

framework.

2.2.2 The maintenance of the standardization 

technique

Because of the difficulties related to national 

particularities and criminal sovereignty, which is the 

preserve of all States, O.H.A.D.A. is struggling to 

implement a criminal policy. However, this penal policy 

is a source of consolidation of economic activities in 

Africa. In order to put in place this regalian domain as 

a whole, the regional organization has two procedures: 

the technique of harmonization and standardization. The 

question needs to be asked on what basis will the choice 

of the technique used to federate the criminal laws of the 

organization's member states be made while considering 

the values, traditions, and different legal systems?

To solve this problem, we must look at the Treaty's 

provisions and, by extension, the uniform acts.

The first founding act article specifies O.H.A.D.A.'s 

objectives in these terms: "the harmonization of business 

law in the member states by elaborating and adopting 

common rules that are simple, modern and adapted to the 

situation of their economies, by implementing appropriate 

judicial procedures and by encouraging recourse to 

arbitration of contractual disputes." The enactment and 

adoption of simple standard rules for member states 

indicate the regional entity's integration policy. These 

indicators, described by the expression "common rules," 

are more like standardization than harmonization, which is 

visible in the acronym and at the beginning of the wording 

of article one of the constitutive Treaty.

Another element makes it difficult for the organization 

to be clear in determining criminal policy: the impact of 

the place of regional criminal law on that of the States that 

composed it.

With this situation, O.H.A.D.A. sought a negotiated 

unanimity on the regional criminal issue. The result of this 

negotiation is the standardization of incriminations. 

Thus, article five, paragraph two merely states that 

"uniform acts may include provisions on criminal law." 

This standardization appears to combine several similar 

elements to form a whole. It also presupposes that the 

organization should draw up detailed rules that are 

identical in all respects for all the member states in a 
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given legal matter. It is precisely at this level that uniform 

acts intervene. Indeed, the Uniform Acts directly govern 

the fields selected by O.H.A.D.A.: "The Uniform Acts are 

directly applicable and binding in the Contracting States 

notwithstanding any contrary provisions of domestic law, 

whether prior or subsequent." 

Uniformity becomes Unity, the bearer of a secondary 

legislative unity anchored in a flexible medium. The 

former develops a text with unified content from its 

conception by the legislator. After the text has been 

adapted, the process continues and ends with the agency 

interpreting and applying it in a given context.

This unification concerns the constitutive elements of 

the incriminations harmful to business. These are legal or 

prerequisite, material, and moral elements.

As the principle of legality in criminal matters 

requires, the legal element supposes that the incrimination 

is defined and determined by the uniform acts. The 

requirement of the legal element becomes apparent mainly 

when a cause of justification arises, making the Act 

conform to the law.

The material element of the incrimination aims 

at avoiding arbitrariness. It is the determination of 

objectively ascertainable material facts. It includes all the 

elements related to the commission of the reprehensible 

acts, requiring the accomplishment of the Act. In other 

words, it is a mode of execution, an action, or even an 

omission.

The moral element is equivalent to the mentality 

of the perpetrator at the time of the commission of 

the offense, i.e., the fault, the State of mind, the turn 

of mind, socially reprehensible, even moral that will 

have accompanied and characterized his activity of the 

perpetrator.

3 The problematic nature of harmonizing 
applicable criminal sanctions

Unlike reprehensible behavior, criminal sanctions 

pose a specific problem. Indeed, without criminal 

sanctions, incrimination has no reason to exist. That is 

why a significant part of the penal texts compiles both 

the incriminations and the corresponding penalties. In 

addition, criminal sanctions vary from country to country: 

some countries emphasize imprisonment, others fines. 

That is based on traditional, legal, economic, moral, 

religious, and other characteristics. All this makes it 

challenging to match the incriminations of the delinquency 

with the cases. That has led the organization to resort to 

prudent management of criminal sanctions. The result 

has been mixed, as the chosen formula is imprecise and 

complex.

In any case, a process that opts for a possible 

convergence of sanctions should be sought. Without 

taking into account the transnational character of the 

delinquency of the cases, the technique would be doomed 

to failure.

3.1 The research for a convergent option of 
sanctions

While in the O.H.A.D.A. context, the doctrine 

is almost unanimous that uniform acts bring about 

uniformity, the same cannot be said of the criminal field. 

Indeed, the formula of normative integration is imprecise 

because, under article 5, paragraph 2 of the O.H.A.D.A. 

treaty, "uniform acts may include provisions on criminal 

law. The Contracting States undertake to determine the 

criminal sanctions incurred."

Therefore, this provision of the Treaty is the source 

of the imprecision of the formula used to integrate 

substantive criminal law. More precisely, the ambiguity of 

the method by a sanction. Indeed, article five, paragraph 

two of the O.H.A.D.A. Treaty specifies that member 

countries can determine criminal sanctions. However, 

it is customary that in criminal matters, the provisions 

of incrimination and those which affect the sanctions 

are contained in the exact text. Therefore, proceeding 

as O.H.A.D.A. has done removes its "legal autonomy" 

from the incrimination, as N'DIAW specified, and thus 

subordinates its application to enact the sanction. Thus, 

criminal sanctions fall within the exclusive competence 

of each Member State regarding criminal sanctions. This 

technique is close to that of the harmonization explained 

previously. Reason for which BORE considers it as being 

"a mobilization of the national law at the service of the 

Community law." [65]   
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Harmonizing punishments by the States is a 

questionable option based on legal and economic 

considerations.

"The legal argument lies in the diversity of penal 

systems. Each country has its penal system. That aligns 

with Portalis' assertion that "reading the penal laws of 

a people can give a fair idea of its public and private 

morals." [66]

Qualified as a liberal technique, the method of 

harmonization seeks to leave untouched a part of the 

criminal sovereignty of the Member States, safeguarding 

the choice of penalties incurred by offenders of the 

Community norm. Depending on the case, this also gives 

the flexibility to consider each case's particularity in 

deciding the quantum of the appropriate penal sanction. 

That once again reflects the harmonization of penalties.

The economic reason for harmonizing criminal 

sanctions is related to the cost of criminal justice. 

Embodying a facet of the state monopoly, the criminal 

justice system, Embodying a facet of the state monopoly, 

bears a certain amount of costs related to the organization 

of a trial. That is a problem because O.H.A.D.A. 

comprises states that do not have the same economic 

development. Thus, each State must deal with criminal 

cases according to its financial capacity.

Divided between various competencies, adopted 

according to different procedures, and associating two 

irreconcilable, complex requirements, the criminal 

sanctions highlight a difficulty: splitting the procedure in 

criminal cases or with a criminal incidence between the 

national jurisdictions and the C.C.J.A.

Indeed, the quasi-exclusive competence of member 

states in criminal sanctions has had as a logical corollary 

an exclusive competence in applying these sanctions. 

The member states did not intend to relinquish their 

jurisdiction in criminal matters, and it is inconceivable 

that such relinquishment would be imposed on them. 

Faced with this difficulty, O.H.A.D.A., against all 

expectations, had no other recourse than to submit to the 

exclusive jurisdiction of national courts the application of 

criminal sanctions or, more generally, the knowledge of 

questions relating to the application of criminal sanctions.

 This option has its legal basis in article Fourteen, 

paragraph three of the Treaty. Indeed, under the terms 

of the said provisions, relating to the jurisdiction of the 

Common Court of Justice and Arbitration, the latter, 

"seized by way of appeal to the Court of Cassation... shall 

rule on decisions rendered by the courts of appeal of the 

Contracting States in all cases raising questions relating 

to the application of the uniform acts and regulations 

provided for in the present Treaty, except for decisions 

applying criminal sanctions".

That means that when a case involves a judicial 

decision applying criminal sanctions, the C.C.J.A. has 

no jurisdiction to hear such a case. In other words, the 

solution implies that the Common Court of Justice has 

no jurisdiction in criminal matters, mainly when the case 

concerns a decision to apply a criminal sanction.

The significance of such a solution is splitting the 

procedure in criminal cases. When it has to assess a 

case involving criminal elements, the C.C.J.A. can only 

examine the correctness of the interpretation or application 

of the Uniform Acts. That concerns only the criminal 

element. It refers the rest of the case to the national court 

of cassation, which will be responsible for verifying the 

correctness of the appeal court's decision.

In practice, however, this solution has two closely 

related consequences. On the one hand, it requires the 

C.C.J.A., in criminal matters, to confine itself to ruling on 

the elements relating to incrimination: the existence of the 

offense by examining the legal qualification of the facts, 

applicability or not of O.H.A.D.A. law, and to refer, for 

the application of the sanction, to the national judge of a 

State party.

The somewhat strange situation will oblige the parties 

to the dispute to initiate two procedures: a first procedure 

to submit the case to the C.C.J.A. to examine the charge 

and a second to bring the case before the national judge. 

Unquestionably, we are in a complex procedure that 

hardly offers the celerity so sought after in the business 

world. Moreover, this double procedure is fatally 

expensive for the litigant, who will have to incur travel 

expenses when he resides in a State other than the Ivory 

Coast. It would, therefore, not be exaggerated to argue 
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that the concern for the preservation of the interests of 

investors could have argued for a more rational solution, 

mainly since the choice to refer to national jurisdictions is 

a real risk of leading to heterogeneous jurisprudence. 

It must be recognized that the result of the decision 

to reserve the competence to apply penalties to national 

jurisdictions is the risk of jurisprudential disparity. 

It would result from the difference that could exist 

between the sanctions enacted by the Member States, 

with, if necessary, the partial or total impossibility for 

the Common Court of Justice to proceed to a unification 

of the case law of the national courts. However, two 

situations must be distinguished, although they lead to the 

same result: the disparities concerning non-harmonized 

criminal law and those that could nevertheless remain in 

the case of criminal law integrated by O.H.A.D.A.

In the first case, the heterogeneity of case law is 

unquestionable. Non-harmonized criminal law is subject 

to national law. The judge seized on a case is competent 

to interpret the text of the offense. He applies such a 

principal or complementary penalty to the offender and 

subjects him to such a security measure. He can also 

acquit the offender. In this first hypothesis, the Community 

judge can neither censure the interpretation of the text of 

incrimination nor even question the sentence applied by 

the national judge. The C.C.J.A. is only competent for 

interpreting and applying the Treaty, the regulations, or 

the Uniform Acts. Since this type of litigation is entirely 

outside the jurisdiction of the C.C.J.A., it goes without 

saying that the case law may vary according to the 

national legal systems of the member states. 

On the other hand, concerning the second case, the 

hypothesis that incrimination is made in a uniform act, 

things are a little different, but with the same consequence. 

In fact, concerning this partially harmonized criminal law, 

if the interpretation of uniform acts and criminal offenses 

is not left to the national courts but to the C.C.J.A., it must 

be remembered that the national courts are responsible 

for applying criminal sanctions. In such circumstances, 

since O.H.A.D.A. refers to national law for the applicable 

penalty without always indicating a strict quantum, the 

decision to apply the penalty will ultimately depend on 

each national law. 

It depends on the State; a case may be judged 

differently despite the harmonization of the constituent 

elements of the offense.

Thus, it is noted that the application of criminal 

sanctions will vary according to the State. For example, in 

terms of fraud, the penal codes of Burkina Faso and Côte 

d'Ivoire provide, respectively:

-    Burkina Faso: 1 to 5 years in prison and/or a fine 

of 300,000 to 3,000,000 CFA francs (article 477 paragraph 

1); the penalties are 5 to 10 years in prison if it is a public 

call for the issue of shares, bonds, bonds, shares and other 

securities of a company, an enterprise commercial or 

industrial (article 477 paragraph 2); the article provides 

for additional penalties (paragraph 3);

-    Côte d'Ivoire: 1 to 5 years in prison and/or a fine 

of 300,000 to 3,000,000 CFA francs (article 403 paragraph 

1); the penalties are ten years in prison and (optionally) 

a fine of 300,000 to 10,000,000 CFA francs in the case 

of a public call for the issue of shares, bonds, warrants, 

shares and other securities of a company, a commercial or 

industrial enterprise (article 403 paragraph 2).

This example provides information on the variations 

between states and the sanctions that can affect an offense 

determined by O.H.A.D.A.

3.2 Taking into account the transnational 
nature of criminal business law

Considering the transnational nature of reprehensible 

behavior in O.H.A.D.A. law is a source that considerably 

reduces the gaps between the regional organization 

and the member states in terms of criminal sanctions. 

Indeed, O.H.A.D.A. criminal law is a regional law. The 

organization is composed of seventeen States. It means 

that offenses are undoubtedly of a nature that goes beyond 

the national framework. The same should be valid for 

criminal sanctions.

For this reason, it is necessary to give meaning to 

this transnational character and use this extra-national 

character to reconcile the criminal laws of the countries 

that make up O.H.A.D.A. and the integration policy it has 

put in place, specifically criminal sanctions.
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3.2.1 Definition of the transnational character of 

criminal law

Because of its specificity, criminal law can go beyond 

the national framework. In this order of idea, it could, 

according to certain elements, be qualified as transnational 

criminal law. That raises the following questions: 

could the regional criminal law of the OHADA area be 

considered transnational criminal law? Why?

These  ques t ions ’ answer  requ i res  def in ing 

transnational criminal law, comparing it to cross-border 

and regional criminal law, and finally demonstrating a 

possible consideration of O.H.A.D.A. regional criminal 

law as a transnational law.

Transnational criminal law could be defined as rules 

governing offenses’ criminalization and punishment that 

either have an element of extraneity or are of international 

origin. The element of extraneity means a national 

criminal law is in contact with a foreign legal order. They 

generally result from the perpetrator's foreign nationality 

or the offense's extraterritorial nature. The international 

origin of criminalization or repression refers to their 

conventional or customary international sources. 

However, if we refer to the preparation, planning, 

conduct, or control of the reprehensible behavior done 

by one state, and the act was executed in another state; 

we could talk about transnational crime. In other words, 

transnational crime refers to behaviors committed in 

two or more States.[67] It espouses this transnational 

qualification if the preparation, planning, conduct, or 

control of the wrongdoing was done in one State and the 

Act was carried out in another.[68] 

That may also involve a criminal gang or group 

engaging in unlawful activities in multiple states. Finally, 

this transnational law may involve acts committed in one 

State, and the consequences of those acts are received in 

another.[69] 

Transnational criminal law character is a concept 

of North American origin. Indeed, the mafia installation 

in the United States of America tended to diversify the 

typology of the offenses.[70]

In Italy, mafias have made it possible to specify the 

variety of criminal groups according to their fields of 

intervention and the degree of their organization on a 

regional and continental scale.

The relationship between transnational criminal law 

and transnational crime thus establishes that it is necessary 

to highlight the differences between cross-border and 

regional criminal law.  

Cross-border criminal law refers to the set of 

regulations that govern offenses that occur in one country 

and impact another border country. This law is based on 

offenses between two or more countries having a common 

geographical delimitation.

As an illustration, a person can commit an offense in a 

country, flees, and hides in another country bordering the 

first. The perpetrator can choose this bordering country 

for the lack of judicial cooperation and extraction. Thus, 

cross-border criminal law focuses on the interactions 

between different legal systems and how they cooperate in 

prosecuting criminals crossing national borders.  

Unlike Cross-Border criminal law, transnational 

criminal law refers to generally organized criminal 

offenses or coordinated across borders. It involves several 

countries and focuses on the global, international nature of 

offenses. Drug trafficking, human trafficking, and money 

laundering are transnational offenses. It also requires 

international cooperation to combat them.

Thus, transnational criminal law deals with criminal 

activities involving multiple countries that are often 

organized or coordinated across borders.

Despite these differences, transnational criminal law 

is close to trans-frontal law, which generally extends 

into space and time. Both concepts are at the heart of 

organized crime, commonly defined as a "set of crimes 

characterized by meticulous preparation, with multiple 

interventions, and general international dimension."[71]

Regional criminal law is a set of legal and institutional 

rules that punish offenses within a specific geographic 

area. Offenses that are reprehensible vary by organization.  

Here are  some cr i t ica l  d i fferences  between 

transnational and regional criminal law:

-    Scope: Transnational criminal law has a broader 

scope than regional criminal law. Indeed, offenses cross 

national boundaries, while regional criminal law is limited 
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to a specific geographic area.

-    Jurisdiction: Transnational criminal law uses 

cooperation and coordination between countries to enforce 

the law, while regional criminal law is applied within a 

particular region.

-    Enforcement: Transnational criminal law is 

enforced through international organizations such as 

Interpol, and the United Nations, while regional law 

enforcement agencies enforce regional criminal law.

-    Harmonization: Transnational criminal law aims 

to harmonize countries' legal systems and create common 

standards for criminal activity crossing borders. Regional 

criminal law aims to create a common legal framework 

within a specific geographic region.

-    Legal Instruments: Transnational criminal law 

relies on international legal instruments such as treaties, 

conventions, and protocols, while regional criminal law 

relies on regional legal instruments such as charters, 

treaties, and agreements.

Because of these divergent elements, one tends to 

say that OHADA criminal law cannot be considered a 

transnational criminal law.

However, referring to the element of extraneity and 

the international source of transnational criminal law, 

one can draw a connection or even consider OHADA 

regional criminal law as a criminal law of a transnational 

character. Indeed, in the context of offenses committed by 

multinational commercial companies having subsidiaries 

in the member countries of the regional entity, these 

offenses can be considered transnational offenses. 

Then, nowadays, the diversification of illicit activities 

is a perfect illustration. Illicit activities have varied 

according to the search for profit. The free movement 

of people and capital and the opening of borders has 

facilitated this search for profit. Hence the creation of new 

illicit activities, among which the economic crime. [72] 

Thus, the activities are related to the participation in 

an organized criminal group and to the activities of money 

laundering, corruption, trafficking in arms and human 

beings, bribery, and delinquency related to business law.

Therefore ,  whi le  the  na t ional  c r iminal  law 

remains within its territory, transnational crime and the 

organization of cross-border networks require the adoption 

of common standards, if not unified, at least compatible.

Corporate and white-collar crime, committed by 

people who only see easy profit, even at a derisory cost, 

gangrene the national and continental economy. It is not 

only linked to delinquency in the business world.[73] 

Because an economic actor commits an offense 

provided for by the provisions of the O.H.A.D.A. 

uniform acts, he must be treated as the perpetrator of a 

transnational offense. Indeed, O.H.A.D.A. is the meeting 

of several African countries. 

Consequently, the element of extraneity or an extra-

national source can have a repercussion on the penal 

qualification of the incriminations, thus making certain 

offenses of  O.H.A.D.A regional criminal law into 

transnational criminal law.

However, suppose one notes that each country, 

asserting its penal sovereignty and influencing the 

sanctions according to some interest, does not remain 

less. In that case, the penal treatment will be of an effect 

with weak intensity. As a result, O.H.A.D.A. criminal 

law could not strengthen business security in Africa. In 

other words, the translation of the States' control over 

offenses and sanctions would risk considerably reducing 

the legal security required by O.H.A.D.A. Only actors 

with considerable wealth will be untouchable and free 

to manipulate the economic fabric of the State in which 

they do business. For this reason, among many others, 

it is urgent to reconcile the transnational nature of the 

incriminations with the sanctions of O.H.A.D.A.'s 

criminal business law.

3.2.2 Reconciling transnationality with regional 

business law

O.H.A.D.A. law cannot be effective without 

considering criminal law. Criminal sanctions are 

necessary for these rules to produce the desired effects. 

This entity seeks to be a homogeneous discipline in 

economic matters. Therefore, it is necessary to opt for a 

criminal law of direction that should fill the insufficiency 

of the civil sanctions provided by the set of rules intended 

to frame the business life, even the economic life in the 
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sense decided by the community bodies. Despite the 

sensitivity of this issue, which is an affirmation of the 

sovereignty of States, giving them the power to legislate 

in criminal fields (to order, prohibit and enact sanctions 

to infringe certain freedoms), there is also an imperative 

to harmonize the criminal provisions that punish the 

violation of the law. Indeed, if States were to penalize 

the violation of Community law provisions differently, 

this would undermine the legal certainty sought by the 

founders of O.H.A.D.A. That is what led the founders 

of O.H.A.D.A., in the search for a compromise while 

considering the sovereignty of the States, to opt for 

splitting up the different offenses relating to business. The 

basis of this compromise lies in article five of the Treaty 

that created O.H.A.D.A.

However, it must be recognized that this article has 

brought difficulties relating to the practical application 

of this regional criminal law of business. Indeed, 

the fragmentation of these offenses hinders the full 

implementation of uniform acts in criminal matters. The 

Treaty establishes the legal element of the incrimination 

and the repression of the offense. That concerns a part 

of the Community's economic life: "The standard of 

incrimination and that of sanction belong to different 

legal orders." [74]

For this reason, it should seek to reconcile the 

transnational nature of offenses and sanctions in 

O.H.A.D.A. law so that the objective assigned to the 

organization with a continental vocation, i.e., to ensure 

and guarantee the legal security of economic activities 

within its area, is achieved.

The fact that economic and financial delinquency has 

become transnational through the creation of O.H.A.D.A. 

also makes its control and repression more difficult. The 

speed of correspondence, thanks to information and 

communication technologies and the ease of financial 

transactions, has favored an internationalization of related 

activities. The evolution of the number of incriminations 

and their natures makes global business crime a current 

and developed source, particularly in Africa. In doing 

so, "any solution in their official discourse can only be 

articulated about more surveillance, tighter security, and 

better-calibrated enforcement. Any subsequent human 

security gap that arises from these practices will thus 

lead to more surveillance, security, and coercion in a 

potentially endless spiral of amplification." [75]

That should lead to the observation that the 

importance of organized crime in current delinquency, 

due to its character, presents a significant risk for human 

societies and States.

New guidelines in criminology will be desirable, as 

well as the constant development of regional cooperation, 

to contribute to a better adaptation of the penal policies 

of these States by guaranteeing the security of democratic, 

open, and, consequently, more exposed societies.

Finally, it must be remembered that organized crime 

has evolved. The multiplication of commercial exchanges 

and the mobility of individuals have opened up numerous 

avenues for various forms of crime. In addition to the 

drug trade, the field of criminal activities is constantly 

expanding. The considerable illicit profits have opened up 

new fields in the complex money laundering circuit.

If delinquency today has international dimensions, 

it has not abandoned its regional or cultural variants. 

Financial delinquency coexists with insecurity and the 

informal sector, present almost everywhere in the big 

cities of the world in which the rates of victimization grow.

Faced wi th  these  social  fac ts ,  many Sta tes 

(especially those in the developing world) have difficulty 

implementing credible responses to increasingly elaborate 

or violent manifestations of delinquency. "Thus, many 

questions favor more effective research strategies and 

prevention and control policies to face tomorrow's 

challenges." [76]
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